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In The Court of Smt. Priyanka Saikia, AJS, Munsiff 

No. 2, Sonitpur, Tezpur 

 
Misc(J) Case No. 118/2018  

(I/c Title Suit No. 90/2018) 

Suven Shome –vs- Sisir Shome and others 

 

11.05.2022 

 Both sides are represented.  

 I have already heard learned counsel appearing for 

both sides. 

 This instant Misc (J) case has arisen on petition no. 

1679/18 dated 02-08-2018 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

 Today, I am going to dispose of this instant Misc(J) 

case. The main contention of the petitioner’s case is that 

the petitioner is the grandson of the Late Rebati Mohan 

Shome and son of Late Dhirendra Mohan Shome who was 

the second son of Late Rebati Mohan Shome. That Rebati 

Mohan Shome, S/o- Late Durga Charan Shome purchased 

a plot of land measuring 15 lessas under Dag No. 2181, 10 

lessas under Dag No. 2182, 1 Katha 2 lessas under Dag 

No. 2183, 2 Bigha 1 Katha  5 lessas under Dag No. 1539 

and in total 2 Bighas 3 Kathas 12 Lessas under Periodic 

Patta No. 305 situated at Tezpur Town, Mouza- 

Mahabhairab, District- Darrang, Assam from one Abdul 

Hamid Miya executed and registered in the office of the 
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Sub-Registrar on 01-02-36. The possession of the 

purchased land was handed over by the seller, Abdul 

Hamid Miya to the purchaser Rebati Mohan Shome on the 

very date of registration of the Sale Deed. Thereafter said 

Rebati Mohan Shome sold 4 Kathas of land to the 

proprietors of K.B. Stores and 1 Katha to other person 

namely Late Moti Lal Jalan and Late Gopi Jalan (new) and 

remained 1 Bigha 2 Kathas 2 Lessas in the ownership of 

Rebati Mohan Shome. 

 That Late Durga Charan Shome died leaving behind 

him 6 (six) numbers of sons as his legal heirs and 

successors namely (i) Tarini Shome (ii) Sarat Shome (iii) 

Radhika Mohan Shome (iv) Rebati Mohan Shome (v) Satish 

Shome (vi)Hiralal Shome and all expired. On the other 

hand Rebati Mohan Shome died in the year 31-01-1978, 

leaving behind him 4 (four) numbers of sons namely (i) 

Late Chunilal Shome (ii) Late Dhirendra Mohan Shome (iii) 

Subhas Shome (iv) Dr. Chittendra Shome; out of them 

Chunilal Shome died on 22-03-2003 and Dhirendra Mohan 

Shome died on 03-09-2004 leaving behind him the 

petitioner and the Proforma Opp. Parties No. 1 & 2 as his 

legal heirs and successors. Late Satish Shome was the step 

brother of Late Rebati Mohan Shome. Satish Shome died 

left behind him 5 (five) numbers of sons namely (i) Mihir 

Shome (ii) Sisir Shome (iii) Mrinal Shome (iv) Subrata 

Shome and (v) Satya Brata Shome and they are not legal 

class – 1 heirs of Late Rebati Mohan Shome. Hence, they 

are not entitled to have any share of land left by Late 
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Rebati Mohan Shome, as legal heirs of Rebati Mohan 

Shome. But thereafter the Opp. Parties were asked to 

deliver the vacant possession of the suit land to the 

petitioner and Proforma Opp. Parties by withdrawn the 

permission accorded by their grandfather only for their 

name surreptitiously making conspiracy with the official 

persons of Circle Office, Tezpur Revenue Circle and of the 

office of the Mouzadar, Mahabhairab Mouza. Smti Nilima 

Shome, W/o- Sri Satyabrata Shome is an employee of the 

office of the Mouzadar, Mahabhairab Mouza and all 

conspiracy have been made by her in mutation of the 

names of the Opp. Parties in the record of rights as well as 

paying land revenue of the suit land in their names in place 

of actual title holders, the petitioner and the Proforma Opp. 

Parties 1 & 2. 

 That after the death of Rebati Mohan Shome the 

entire land under his right, title, interest and possession 

was mutated in the names of 4 sons of Late Rebati Mohan 

Shome and thereafter the said land was amicably 

partitioned among the 4 legal heirs of Late Rebati Mohan 

Shome and under mutual consent by making perfect 

partition with the Revenue Authority creating new patta 

numbers and dag numbers. Accordingly land measuring 2 

Kathas under Dag No. 520 of P.P. No. 128 by creating a 

new Dag number 2236 was given to Chunilal Shome, land 

measuring 1 Katha 6 Lessas was given to Subhash Chandra 

Shome by creating new Dag No. 2324; land measuring 1 

Katha 5 Lessas was given to Dr. Chitendra Shome by 
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creating new Dag No. 2325 of new Patta No. 967 and land 

measuring 2 Kathas 11 lessas was given to Dhirendra 

Mohan Shome by retaining the said land in the original 

Patta and in original Dag.  

 That Late Satish Ch. Shome was the paternal uncle 

of Late Dhirendra Mohan Shome, but not the legal heir of 

Late Rebati Mohan Shome, who was a land less person and 

he used to live in a rented small house erected on a Govt. 

land at Agnigarh Pahar and the said house was destroyed 

in a storm and he became homeless. Thereafter, Late 

Satish Ch. Shome with love and affection was permitted to 

live in the house built on the suit land described in the 

schedule “A” herein below, saying that until and unless a 

plot of land be acquired by himself he would be entitled to 

reside therein. Accordingly, Late Satish Ch. Shome started 

to live in the said house with his family members by 

possessing the land and the house described in the 

schedule “A” herein below. But said Satish Ch. Shome 

never tried to acquire any land for his own inspite of 

earning sufficient money. After the death of Rebati Mohan 

Shome his son Dhirendra Mohan Shome the father of the 

petitioner and the Proforma Opp. Parties No. 1 & 2, did not 

withdraw the permission of possession already granted to 

him on humanitary  ground and allowed to retain the same 

with Satish Ch. Shome. 

 That after the death of Dhirendra Mohan Shome, the 

legal heirs of Late Dhirendra Mohan Shome, the petitioner 

and the Proforma Opp. Parties No. 1 & 2 also allowed the 
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permissive possession to the Opp. Parties without 

disturbing them in possession and occupation of the said 

house standing on the suit land. In the meantime Late 

Dhirendra Mohan Shome sold 1 Katha 15 Lessas of land 

out of his share of land to Biswanatha Saha (since 

deceased) and Smti Champa Saha, during his life time 

retaining with him total land measuring 16 Lessas only 

which are described in Schedule “A” and “B’. The land 

measuring  5 Lessas has been illegally and unauthorizedly 

tried to possess by Late Biswanatha Saha and his wife 

Champa Saha and for which a separate suit is being 

registered as T.S. No. 08/2018 and the same is pending in 

the Hon’ble Court of Munsiff No. 2.  

 That till the year 2017 the mutation of the land 

described in the Schedule “A” herein below was in the 

name of the Dhirendra Mohan Shome having his share of 

his ancestral property in the said land that the land 

measuring 5 Lessas described in the schedule “B” herein 

below was mutated in the name of Biswanath Saha by the 

Circle Officer, Tezpur Revenue Circle vide his order dtd. 12-

08-2004 passed in Mutation Case No. 324/2003-2004 in 

addition to the land measuring 1 Katha of Dag No. 2339 of 

P.P. No. 986 actually purchased by him. Biswanath Saha 

never purchased 1 Katha  5 Lessas of land from the seller 

Dhirendra Mohan Shome vide Sale Deed No. 689/2004 dtd. 

22-04-2004. That the Circle Officer, Tezpur Revenue Circle 

has mutated the said land measuring 5 Lessas described in 

Schedule “B” in the name of Biswanath Saha (since 
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deceased) and in the name of Late Satish Shome, 

presently in the name of the legal heirs of Late Satish 

Shome. In the year 2017, a suit was filed by Mihir Ch. 

Shome (since deceased), Sisir Ch. Shome, Mrinal Ch. 

Shome, Subrata Shome and Satyabrata Shome all are sons 

of Late Satish Ch. Shome and residents of L.D. Sharma 

Road, Garawanpatty, Ward No. 10 of Tezpur Town in the 

office of the Circle Officer, Tezpur Revenue Circle with a 

prayer to enter the names of the petitioners in the suit land 

measuring 16 Lessas under Dag No. 520 of P.P. No. 128 

situated at 3rd part of Tezpur Town, Mouza- Mahabhairab 

stating that their names are recorded in the book of draft 

chitha. Interestingly, the said suit was filed against Sri 

Dhirendra Mohan Shome and at that time Dhirendra Mohan 

Shome is a dead person which was fully known to the Opp. 

Parties. Dhirendra Mohan Shome died on 03-09-2004 and 

the said suit was registered as TRC 2008-13/1315 and 

notice to the Opp. Party “Sri Dhirendra Mohan Shome” was 

served in the name of Dhirendra Mohan Shome who  is a 

dead person fixing 31-08-2017 for hearing. But the said 

notice was shown to receive by Shiben Shome, being the 

son of Late Dhirendra Mohan Shome. Moreover, a no 

objection application was shown filed by Sri Shiben Shome 

dated 31-08-2016 although the case was fixed for hearing 

on 31-08-2017. The proforma defendant no. 1 is the elder 

brother of the petitioner. The proforma defendant no. 1 

has left Tezpur forever about 4-5 years ago and now has 

been residing at Tinsukia, Assam carrying on a business. 
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After leaving Tezpur, he came to Tezpur for once but not 

in the year 2017. Therefore, the said signatures are not the 

signatures of the proforma defendant no. 1, but the said 

signatures were put by some other different persons 

conspired by the Opp. Parties. 

 That although the mutation in the suit land was done 

in the name of Satish Ch. Shome and thereafter in the 

name of his legal heirs namely (i) Mihir Shome (since 

deceased), (ii) Sisir Shome, (iii) Mrinal Shome, (iv) Subrata 

Shome, (v) Satya Brata Shome by virtue of inheritance 

after the death of Satish Ch. Shome by the Circle Officer, 

Tezpur Revenue Circle in mutation case no. 59/2016-17 

vide his order dated 31-08-2017 on the basis of draft 

jamabandi upholding the names of  Satish Ch. Shome. The 

said mutation of the suit land was done by the Circle 

Officer, Tezpur Revenue Circle as insisted by the Opp. 

Parties without any basis and verifying the records of the 

suit land. Late Satish Ch. Shome is not the legal heir of 

Late Rebati Mohan Shome. Late Satish Ch. Shome did not 

have any legal right to have any share of the land which 

was acquired by Late Rebati Mohan Shome himself.  

 That the petitioner never thought that the Opp. 

Parties could be able to mutate the suit land in the name 

of their father and thereafter in their names by making 

conspiracy. The Opp. Parties also started to pay land 

revenue of the suit land from the year 2016 on the 

strength of the said unlawful and illegal mutation in the 

name of the Opp. Parties of the suit land.  
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 That the relation between the petitioner and the 

proforma defendant no. 1 had become very uncordial for 

about 4-5 years even no conversation has been made 

between them. Therefore to know the actual fact of the 

signatures shown put by the proforma defendant no. 1 

himself. A notice was served through the advocate of the 

petitioner on 15-06-2018 upon the proforma defendant no. 

1, but the said notice was returned back with a remark 

“addressee long time out of station”. 

 That the permission which was given by Late Rebati 

Mohan Shome and thereafter by Late Dhirendra Mohan 

Shome and after his death by his legal heirs was 

withdrawn by the petitioner and on behalf of the proforma 

defendant no. 1 & 2 being the legal heirs of Dhirendra 

Mohan Shome and the Opp. Parties were asked to deliver 

the vacant possession of the said land and the house 

standing on the suit land. Further it is submitted that the 

electricity connection into the house on the suit land was 

taken in the name of Satish Ch. Shome as per advice of 

Rebati Mohan Shome. 

 That on 25-06-2017 the petitioner asked the Opp. 

Parties that the permissive possession was withdrawn from 

the suit land and house thereon by the petitioner himself 

on behalf of the proforma Opp. Parties No. 1  & 2 due to 

illegal , unlawful acts in respect of mutation and payment 

of land revenue for the land in their names by making 

conspiracy in the office of the Circle Officer, Tezpur 

Revenue Circle as well as with the office of the Muzadar, 
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Mahabhairab Mouza and they were asked to vacate the 

said land and house with men and materials there from 

within 6 months from the said date. But the Opp. Parties 

failed to deliver vacant possession of the said land and 

house within the specific period. Thereafter, the petitioner 

obtained the copy of the recent jamabandi and went to the 

Opp. Parties with a demand to deliver the vacant 

possession but the Opp. Parties refused to hand over the 

vacant possession of the suit land and the house denying 

the right, title and interest of the petitioner and the 

proforma Opp. Parties No. 1 & 2 in the suit land. 

 That in respect of land described in the schedule “B” 

herein below a Title Suit was instituted bearing no. 

45/2011 by Biswanath Saha (since deceased) and his wife 

Smti Champa Saha as landlords against Sri Subrata Das as 

tenant for his eviction and recovery of rents in the Court of 

Munsiff, Tezpur and the learned Court of Munsiff decreed 

the suit in favour of the Opp. Parties No. 3, 4 & 5. 

Thereafter, Sri Subrata Das filed an appeal against the said 

impugned judgment and decree passed on 15-07-2016 and 

the said appeal bearing No. 08/2017 is still pending before 

the Hon’ble Court of the Civil Judge, Sonitpur, Tezpur. 

 That a suit u/s 151 of Assam Land and Revenue 

Regulation, 1886 was filed before the Deputy 

Commissioner, Sonitpur, Tezpur challenging the order of 

mutation of the suit land in the name of the Opp. Parties 

passed by the Circle Officer, Tezpur Revenue Circle in 

Mutation Case No. 59/2016-17 dtd. 31-08-2017 and the 
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said suit was registered as Misc Case No. 16/2015 by 

transferring the case to the Court of Sri Mukul Kumar 

Saikia, Additional Deputy Commissioner, Sonitpur, Tezpur. 

Three numbers of Addl. Deputy Commissioners, were 

transferred but the case was not proceeded for hearing for 

3 years and remained at the same stage of the case. 

Having no alternative way the petitioner filed a suit for 

withdrawal of the case on 04-08-2017, accordingly the 

case was withdrawn. Thereafter, the petitioner decided to 

file this case in this Hon’ble Court. 

 That in the last part of the year 2017, the Opp. 

Parties constructed six (6) numbers of shop rooms for 

commercial purpose and three rooms out of 6 rooms have 

already been let out to different tenants on monthly rental 

basis and the rents of the said rooms have been collected 

by the Opp. Parties without having their legal right and title 

as they are not lawful land lords.  Finding no alternative, 

the instant suit was filed for permanent  injunction  

 The opposite parties filed the written-objection and 

stated that the instant petition is not maintainable in laws 

as well as facts. The opposite party denied the allegation 

leveled against them in the petition. They pleaded that the 

petitioner and before him his predecessors by their act 

waived their right, title and interest over the schedule A 

land long ago and now the petitioner is not entitled in law 

to claim the relief of temporary injunction. The opposite 

party partly admitted that Rebati Mohan Shome, purchased 

a plot of land measuring 15 Lessas under Dag No.2181, 10 
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Lessas under Dag No.2182, 1 Katha 2 Lessas under Dag 

No.2183, 2 Bighas 1 Katha 5 Lessas under Dag No.1539 in 

total 2 Bighas 3 Kathas 12 Lessas under P.P.No.305 

situated at Tezpur Town, Mouza-Mahabhairab from one 

Abdul Hamid Miyan on 01.02.1936 and also hand over the 

possession to Rebati Mohan Shome. 

 The opposite party also pleaded that they have been 

continuously and peacefully possessing the land without 

any interference from any side. It is also stated that in the 

schedule portion of the Sale Deed dated 01.03.1974 

through which land was sold to Motilal Jalan and Gopiram 

Jalan by Rebati Mohan Shome it was clearly mentioned 

that in the northern boundary Satish Shome resides. The 

holding tax paid receipts from 1965 till now and electricity 

bills from 1970 in the name of Satish Chandra Shome @ 

Satish Shome shall prove the same. Satish Chandra Shome 

has been occupying the said land on his own without any 

permission from anybody. All the legal heirs of Late Rebati 

Mohan Shome partitioned the land that they were 

occupying and possessing for which Chuniklal Shome got 2 

Kathas of land under Dag No. 520 of  PP No.128 by 

creating a new Dag No. 2336, Subhash Chandra Shome 

got 1 Katha 6 Lessas creating a new Dag No.2324, Dr. 

Chitendra Shome got 1 Katha 5 Lessas under Dag No.2325 

of new Patta no.967 but petitioner’s father got only 1 katha 

15 lessas of land under new Dag No.2349 of new Patta 

No.978 of Tezpur Town 3rd Part of Mahabhairab Mouza and 

not 2 Kathas 11 Lessas as mentioned in Jamabandi as 
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provided by the Petitioner will disclose the same.  It ios 

admitted that Late Satish Chandra Shome was the paternal 

uncle of late Dhirendra Mohan shome but it was not 

admitted that Late Satish Chandra Shome was a landless 

person and was living on a Government land at Agnigarh 

Pahar. The fact is that Satish Chandra Shome started to 

live on the schedule A land by constructing Pucca house, 

latrine-bathroom since before 1960 and after death of 

Satish Chandra Shome his legal heirs and successors are 

continuing to reside there uninterruptedly till filing of this 

written objection. The names of opposite parties were 

mutated in land records as per order passed in Mutation 

case No.59/2016-2017. The petitioner neither on 

25.06.2017 nor on any dates asked the opposite parties 

that the permissive possession was withdrawan from the 

schedule A land and house thereon. Petitioners have no 

right, title, interest and possession over the schedule B 

land. As such the injunction petition is liable to be 

dismissed. That the petitioners have no clear right, title, 

interest and possession over the suit land and such they 

are not entitle injunction as prayed for. Hence, prayed 

therefore that the Honourable Court may be pleased to 

reject the injunction petition with cost.                                     

 Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 

injunction petition, and the other documents filed by the 

plaintiffs/petitioners.  
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 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination :  

(i) Whether there is a prima-facie case in 

favour of the plaintiffs/ petitioners ?  

(ii) Whether balance of convenience is in favour 

of the plaintiffs /petitioners ?  

(iii) Whether the plaintiffs/petitioners are going 

to suffer irreparable injury/loss in the event 

of court not granted temporary injunction 

against the defendant/opposite party ?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

 (1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 
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there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  

 (2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 

irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

 (3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

 I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the plaintiffs/petitioners. In the instant case the 

petitioners have pleaded that the schedule A and B land 

and house thereon are owned and possesses by the 

petitioners. But, opposite parties illegally mutated their 

name and corrected their name in Jamabandi and started 

to pay land revenue without having legal rights.  When 

petitioners asked to vacate the suit land to the opposite 

parties, they refused to vacate and denying the right, title 

and interest of the petitioner and the proforma opposite 

parties.  The petitioners have right, title and interest of the 

suit land and the opposite parties are permissive occupier 

and the opposite parties without having no right, title and 

interest over the suit land, mutated their names in records 

of right and in the year 2017, the opposite parties 

constructed six numbers of shop rooms for commercial 

purpose on the suit land and three rooms have been 
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already been let out to different tenants and collected the 

rent by the opposite parties without having no right, title 

and interest over the suit land.                                           

 After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

plaintiffs have the right, title and interest on A, B land. As 

such, at the first sight of the entire case-record it appears 

that there is a prima facie case in favour of the petitioners.  

 In the instant case, it is found that the petitioners 

has claimed right, title and interest over the suit land and 

also stated that opposite parties are permissive occupier. 

But, the Opposite parties illegally mutated their name in 

land record. The petitioners had produced the copies of 

sale deed, jamabandi, etc. of the suit land. As such it can 

be held that the petitioners have a prima facie case in their 

favour and the same has potential of being decreed in 

favour of the petitioners. Moreover, as it is already 

submitted that opposite parties tried to sell the suit land 

and if they succeeds during pendency of the suit the 

nature and character of the suit land is transformed then it 

will be the petitioners, who would suffer greater 

inconvenience and irreparable loss.  

 From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

plaintiff. But simultaneously, it is also to be born in mind 

that the defendants are contending that the above 

disputed land is purchased by them. So, considering the 
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rival pleadings of both the parties, I am of the considered 

view that if an order to maintain status quo of the suit land 

is passed, it will be just and proper.  

 Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

including Schedule-A & B land as on today and no party 

will change the nature, character or feature of the disputed 

land nor any party during pendency of suit shall dispose 

the disputed land.  

 With the above observation and order, the instant 

Misc. (J) Case stands disposed of accordingly. 


